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J. 
Bodel, „Dealing with the Dead: Undertakers, Executioners and Potter’s Fields in Ancient 
Rome“, Death and Disease in Ancient City (ed. V. M. Hope, E. Marshall), London & New 
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3

a

Edictum de sumptibus funerum.4

5 6

actio funeraria,7 actio familiae 

 
York 2000, 129; M. Carroll, „Infant Death and Burial in Roman Italy“, Journal of Roman 
Archaeology 24 (2011) (ed. J. H. Humphrey, J. Trimble), Cambridge 2011, 102–103.
3 Epistulae Liber sextus 10.5. „C Plinius Albino Sieo S: Tam rara in amicitiis fides, tam 
parata oblivio mortuorum, ut ipsi nobis debeamus etiam conditoria exstruere omniaque 
heredum officia praesumere.“ https://www.hs-
augsburg.de/~harsch/Chronologia/Lspost02/PliniusMinor/pli_ep06.html, 7.10.2021.
4 O. Lenel, Das Edictum Perpetuum (2. Auflage), Leipzig 1907, Tit. XVI § 94, 182–183. 
5 Suzanne Dixon, „Family”, The Oxford Handbook of Roman Law and Society, Oxford 2016, 
467.
6 D.11.7.12.4; Cic. Leg. II 48.
7 , XXI De sepvlchris et lvgendis: 10. Qui alienum mortuum 
sepelierit, si in funus eius aliquid impenderit, recipere id ab herede uel a patre uel a domino 
potest.

; I. Paulus, 
Sententiae (priredio i preveo A. Romac), Zagreb 1989, 74–75.
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erciscundae,8 actio de dote,9 actio mandati10 actio negotiorum gestorum.11 To 
actio funeraria,

(D.11.7.14.12), actio funeraria
.

12 13

actio
negotiorum gestorum

de negotiis gestis
14

actio funeraria 15

actio funeraria actio 
funeraria

16 –

actio 
funeraria

17 - ,

 
8 D.11.7.14.12.
9 D.11.7.30.
10 D.11.7.14.15.
11 D.3.5.3.pr, D.3.5.3.6.
12 M. Kaser, Roman private law (translated by R. Dannenbring), Pretoria 1984, 232; N. 
Cloete, „Some Remarks on the Nature of and Liability for Funeral Expenses in Roman Law“, 
Journal for Juridical Science Vol. 14 No. 2, Bloemfontein 1989, 63–64. 
13 D.3.5.3.pr. Ulpianus libro decimo ad edictum Ait praetor: "Si quis negotia alterius, sive 
quis negotia, quae cuiusque cum is moritur fuerint, gesserit: iudicium eo nomine dabo." 

“.
14 - Negotiorum gestio 

15 e actio funeraria

actio funeraria
Edictum de negotiis gestis,

II W. W. Buckland, A. D. McNair, Roman Law and 
Common Law – a Comparison in Outline, Cambridge 1952, 335; O. Unger, Actio Funeraria,
Berlin 2018, 161. 
16 O. Unger, 162.
17 P. Fr. Girard, Manuel élémentaire de droit romain, Paris 1918, 638.
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– actio negotiorum gestorum
actio funeraria 18

actio funeraria,

actio funeraria actio iniuriarium,

19

intentio condemnatio in 
aequum

Quod As As in funus L. Titii sumptum fectt, q. d. r. a, quantae pecuniae
aequum tibi uidebitur Nm Nm ei eo nomine condemnari, tantam pecuniam,
iudex Nm Nm A A c. s. n. p. a.20

Quod dolo malo Nm Nm A A pugno malo percussa est, q. d. r. a., quantam
pecuniam uobis bonum aequum uidebitur ob eam rem Nm Nm A A
condemnari, dumtaxat HS . . . ., tantam pecuniam, si non plus quam annus
est, cum de ea re experiundi potestas fuit, recuperatores, Nm Nm A A c. s.
n. p. a.21

3. ACTIO FUNERARIA ACTIO DE DOLO

66. . . 130. . . –
Edictum perpetuum

,
. actio funeraria

D.11.7.14.2. Ulpianus libro 25 ad edictum: Si cui funeris sui curam testator 
mandaverit et ille accepta pecunia funus non duxerit, de dolo actionem in 

eum dandam Mela scripsit ...22

 
18 -
19 O. Unger, 162. 
20 O. Lenel, 183.
21 Ibid., 321.
22 https://droitromain.univ-grenoble-alpes.fr/, 22.10.2021.
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,23

– actio de dolo.24 –

actio de dolo
actio funeraria
actio de dolo.

terminus post 
quem actio funeraria.

4. ACTIO FUNERARIA ACTIO NEGOTIORUM GESTORUM

actio funeraria

D.11.7.14.11. Ulpianus libro 25 ad edictum: Si quis, dum se heredem putat, 
patrem familias funeraverit, funeraria actione uti non poterit, quia non hoc 
animo fecit, quasi alienum negotium gerens: et ita Trebatius et Proculus 
putat. Puto tamen et ei ex causa dandam actionem funerariam.25

actio funeraria.

actio funeraria
actio negotiorum gestorum. 

 
23 A. Berger, Encyclopedic Dictionary of Roman Law, Philadelphia 1953, 580; W. Kunkel,
Herkunft und soziale Stellung der römischen Juristen, Köln Weimar Wien 2001, 116.
24 Actio doli (de dolo) (dolus, dolus malus), 

66. . . actiones in factum,
.

(intra annum utilem) –

A. Berger, 343; M. Horvat, Rimsko pravo, Zagreb1980, 307. 
25 https://droitromain.univ-grenoble-alpes.fr/, 22.10.2021.
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actio funeraria

animus aliena negotia gerendi).26

–

actio funeraria

actio funeraria
27

28

29

negotium alienum

gestor

30

actio funeraria actio negotiourum gestorum –
31

 
26 animus aliena negotia gerendi, 

negotiorum gestorum
(D.3.5.44.2) funeraria (D.11.7.14.7. D.11.7.14.11).

-
27 W. Kunkel, 28.
28 Ibid., 126.
29 N. Cloete, 65–66. 
30 Ibid. 66.
31 Ph. J. Thomas, „The Actio Funeraria“, Ex Iusta Causa Traditum. Essays in Honour of Eric 
Pool 2005 (11-1), Fundamina editio specialis, Pretoria 2005, 322; P. J. du Plessis, 
Borkowski's Textbook on Roman Law, Oxford 2020, 317; S. Lohsse, „Riccobono e la 
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actio funeraria, actio negotiourum gestorum
32

33

34 –

35

5. ACTIO FUNERARIA

actio funeraria
, 10. 21.

.36 :

13. Ulpianus libro 25 ad edictum: 12. Labeo ait, quotiens quis 
aliam actionem habet de funeris impensa consequenda, funeraria eum agere 
non posse: et ideo si familiae erciscundae agere possit, funeraria non 
acturum: ... 13. Idem labeo ait, si prohibente herede funeraveris testatorem, 
ex causa competere tibi funerariam: quid enim si filium testatoris heres eius 
prohibuit? Huic contradici potest: "Ergo pietatis gratia funerasti". Sed pone 
me testatum: habiturum me funerariam actionem: de suo enim expedit 

mortuos funerari. ... 37 12.

funeraria familiae erciscundae
funeraria ,

 
negotiorum gestio“, L’eredità di Salvatore Riccobono; Atti Dell ’Incontro Internazionale di 
Studi (ed. M. Varvaro), Palermo 2019, 223–224. 
32

– actio negotiorum gestorum actio funeraria. R. Zimmermann, The Law of 
Obligations: Roman Foundations of the Civilian Tradition, Pretoria 1990, 448–449.
33 D.3.5.3.pr, D.3.5.3.6.
34 D.11.7.1. Ulpianus libro 10 ad edictum: Qui propter funus aliquid impendit, cum defuncto 
contrahere creditur, non cum herede.

.
35 N. Cloete, 63.
36 W. Kunkel, 114.
37 https://droitromain.univ-grenoble-alpes.fr/, 26.11.2021.
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funeraria
;

: „
“. (

funeraria
...

actio funeraria.
actio funeraria

actio funeraria,

ctio funeraria

;38

sui generis 39

heres 40

D.11.7.14.13. 

 
38 D.11.7.14.13, D.11.7.14.15, D.11.7.14.16; E. G. Lorenza, „The Negotiorum Gestio in 
Roman Law and Modern Civil Law“, Cornell Law Review 13/2, New York 1928, 195; 
Romac, Rimsko pravo, Zagreb 1981, 336.
39 D.44.7.1. pr. Gaius libro secundo aureoru: Obligationes aut ex contractu nascuntur aut ex 
maleficio aut proprio quodam iure ex variis causarum figuris.
40 W. W. Buckland, A Text-Book of Roman Law From Augustus to Justinian, Cambridge 
1921, 540.
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6 ACTIO FUNERARIA

D.11.7.12. Ulpianus libro 25 ad edictum: 2. Praetor ait: "Quod funeris 
causa sumptus factus erit, eius reciperandi nomine in eum, ad quem ea res 
pertinet, iudicium dabo." 3. Hoc edictum iusta ex causa propositum est, ut 
qui funeravit persequatur id quod impendit: sic enim fieri, ne insepulta 
corpora iacerent neve quis de alieno funeretur.41

actio funeraria

ex iusta causa

o

actio funeraria

42

.
Lucius Cassius Dio)

„Historia Romana“:

 
41 https://droitromain.univ-grenoble-alpes.fr/, 22.10.2021.
42 W. Scheidel, „Disease and Death in the Ancient City of Rome”, The Cambridge 
Companion to Ancient Rome, Part I – Inhabitants (ed. P. Erdkamp), Cambridge 2013, 45–
59; . F. P. Retief, L. Cilliers, „Burial Customs and the Pollution of Death in Ancient Rome: 
Procedures and Paradoxes“, Acta Theologica Supplementum 7/26/2, Bloemfontein 2006, 
131; D. Favro, The Urban Image of Augustan Rome, Cambridge 1996, 113; A. K. Bowman, 
E. Champlin, A. Lintott, The Cambridge Ancient History Volume X: The Augustan Empire, 
43 B.C–A.D. 69 (second edition), Cambridge 1996, 87. 
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Cassius Dio Lib.53.33.4. 

.43

Cassius Dio Lib. 54.1.3.1. 

,

44

–

–

45

 
43 https://penelope.uchicago.edu/Thayer/e/roman/texts/cassius_dio/53*.html, 25.11.2021.
44 https://penelope.uchicago.edu/Thayer/e/roman/texts/cassius_dio/54*.html, 25.11.2021.
45 A. Scobie, „Slums, Sanitation and Mortality in the Roman World”, Klio
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actio funeraria

Edictum de sumptibus funerum actio funeraria.

actio funeraria

– ctio 
funeraria

actio funeraria

actio funeraria
actio de dolo, 

actio funeraria
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ORIGIN OF THE ACTIO FUNERARIA

Summary

The Roman funeral supposed to ensure the peaceful transition of the 
deceased’s soul to eternity. However, it also gave birth to obligations for those who 
were obliged to perform and rights for those who organized it, although they were 
not obliged to do so. Ensuring that they did not bear the burden of the funeral costs, 
the praetor created a special lawsuit – actio funeraria, which enabled the funeral 
organizer to reimburse its costs. The aim of this paper is to investigate the reasons 
that led to the emergence of lawsuit, as well as to try to determine when it arose.

Results indicate the following. The previous legal solution of the 
reimbursement of funeral costs problem was the institute of negotiorum gestio, 
which influenced the formation of action funeraria. However, negotiorum gestio 
appeared to be inadequate and inapplicable to emerging legal and social challenges. 
Actio funeraria had a wider application than a lawsuit from negotiorum gestio for 
two reasons. First, it could have been raised by the prosecutor who considers that he 
was performing his duty, i.e., that he was obliged to organize the funeral. Second, 
the costs were suable even when they were incurred against the will of the person 
obliged to bear them. The motives of praetor in the establishing the actio funeraria 
were that no one is buried at "someone else's" cost, but also that the bodies do not 
remain unburied for fear that the funeral expenses cannot be reimbursed.

Based on the views of the Roman jurist Mela, it follows that the actio 
funeraria originated after the actio de dolo, which was introduced in 66 BC. On the 
other hand, based on the preserved views of Trebatius, Proculus and Labeon, we 
certainly know that the actio funeraria existed as an independent praetorian lawsuit 
during their lives. The defining moment in which the lawsuit arose was probably the 
23 and 22 BC. Mass deaths in Rome and Italy as a consequence of the epidemic and 
floods those years, influenced the praetor to expand responsibility for reimbursement 
of funeral costs and to affect his fellow citizens to bury the dead as soon as possible.

The paper uses linguistic, historical and systematic interpretation of passages 

Keywords: Actio funeraria. – Actio negotiorum gestorum. – Actio de dolo. 
– Reimbursement of funeral costs. – Epidemic.
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